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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The parties have agreed that the following are the questions 


presented: 


1. Whether the Commission's order of April 16, 1958, is invalid 
in that the Commission terminated the allocation of the 8500-9000 Mc 
band to the "'radionavigation service" by amending Commission Rule 
2.104(a)(5) contrary to and in conflict with a treaty of the United States 
and Section 303(r) of the Communications Act of 1934. 


2. Whether the Commission's order of April 16, 1958, violates 
Section 316 of the Communications Act in that it modified without notice 
or public hearing outstanding licenses of a petitioner for the operation 
of air-borne doppler navigation stations in the 8750-8850 Mc band 


contrary to law and the procedures specified therefor. 


3. Whether the Commission's order of April 16, 1958, is invalid 
in that it does not set forth an adequate or rational basis for the action 


taken. 


4. Whether the Commission's order of April 16, 1958, is invalid 
in that the Commission did not independently determine that its action 


was in the public interest. 


>. Whether the Commission's order of April 16, 1958, is invalid 
in that the Commission's action is based on organization and procedure 
governing the use and regulation of the radio spectrum not published in 


accordance with Section 3 of the Administrative Procedure Act. 
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ARGUMENT: 


I, The Commission's Order Contravenes An International 
- Radio Treaty And The Communications Act ; 


A. The Communications Act Does Not Authorize 
Commission Action Contrary To Radio Treaties 
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IN THE | 
UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 14693 


AERONAUTICAL RADIO, INC. 

AIR TRANSPORT ASSOCIATION OF AMERICA, 
BENDIX AVIATION CORPORATION, __ 

PAN AMERICAN WORLD AIRWAYS, INC., 
TRANS WORLD AIRLINES, INC., : 
UNITED AIR LINES, INC., | 


Petitioners, 
Vv. : 
UNITED STATES OF AMERICA 
AND THE 
FEDERAL COMMUNICATIONS COMMISSION, 
Respondents. 


PETITION TO REVIEW AND SET ASIDE AN ORDER CF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT | 


| 
This is a petition to review and set aside the ex parte rule-making 
action taken by the Federal Communications Commission in terminating 
the radio treaty allocation of the 8500-9000 Mc band to radionavigation 
and reallocating it to the exclusive use of the government for radioposi- 
tioning. On April 16, 1958, the Commission adopted the memorandum 
| 
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1 
opinion and order which accomplished this result. (J.A. 13). Numerous 


parties, including certain of petitioners herein, subsequently filed peti- 
tions for reconsideration with the Commission directed to the procedural 
and substantive aspects of its action. (J.A. 47). On July 31, 1958, the 


Commission denied the various petitions for reconsideration. (J. A. 182). 


Petitioners filed their petition for review on September 29, 1958, 
pursuant to Section 402(a) of the Communications Act, which incor- 
porates the provisions of the Judicial Review Act of 1950, " and Section 
10 of the Administrative Procedure her (J.A. 207). 


STATEMENT OF THE CASE 


Preliminary Statement 

For the first time since Congress enacted the Communications 
Act a quarter of a century ago, this Court is called upon to review a 
Federal Communications Commission order which directly contravenes — 
the provisions of a radio treaty to which the United States is a signatory. 
The treaty seeks to foster the orderly, rational and interference free 
use of the radio spectrum for the benefit of the signatories and their 
private operating agencies. Here the Federal Communications Commis- 
sion has assumed authority to terminate radio treaty allocations of the 
various bands of the radio spectrum and to reallocate such bands to a 


service not sanctioned by the treaty. 
a aa 


By such termination and reallocation the Commission has jeo- 
pardized the order and harmony the treaty was designed to foster and 
instead has produced that collision which impairs all uses of the radio 


spectrum. Moreover, the Commission deemed itself obligated to take 


References are to pages of the joint appendix. 


2 ‘Act of June 19, 1934, c. 652, 8 402, 48 Stat. 1093, as amended, 47 U.S.C. 


§ 402(a) (1952). 


Act of December 29, 1950, c. 1189, 8 8 1-12, 64 Stat. 1129-32, as amended, 
5 U.S.C. 8® 1031-42 (1952 Supp. V). 


4 
Act of July 11, 1946, c.324, 810, 60 Stat.243, 5 U.S.C. 8 1009 (1952). 
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this unprecedented action without any public proceedings at the behest 
of an executive agency which has no authority or power whatsoever 
| 


with respect to the allocation or regulation of the radio spectrum. 


The Essential Facts 

An international radio treaty to which the United States isa 
signatory allocates the 8500-9000 Mc band solel ste Zpadionavigatio navigation" 
on a world-wide basis. es Telecommunication Convention, 
Atlantic City, 1947, TIAS 1901: and the Radio Regulations annexed there- 
to. Ch. I, Art. 5. The use of this band for radionavigation is pro- 
tected from harmful interference. ° No action to date by any of the 
signatories to this treaty has repudiated this allocation or any of the 
treaty's obligations as to harmful interference. At the time of the 
Commission's action of April 16, 1958, the aviation and electronics 
industries, both here and abroad, had undertaken research, develop- 
ment and production of air-borne doppler radars designed to operate 
on 8800 Mc. (J.A. 56, 67, 137-139, 157-158, 208-209). For example, 
one manufacturer had completed nine months' work and had incurred 
expenditures of $1, 000, 000. 00 at the time of the Commission's April 
16th order. (J.A. 137). | 


| 
Doppler radar is a comparatively new and highly important 
electronic advance which permits precision aerial navigation without 
dependence on ground-based navigation aids. (J. A. 56). Such a device 
will contribute greatly to the safety and efficiency of air navigation and 
to the efficient utilization of the diminishing air space. (J. A. 65). One 


of petitioners, Pan American, prior to the Commission's action was, 
- The Atlantic City Convention has been superseded by the Buenos Aires Con- 


vention, 1952, TIAS 3266. The Radio Regulations have been aaeried forward 
with full force and effect. 


E See Article 45 of the Convention and Chapter I, Art. 3, 88 1 -5, of the Radio 
Regulations. Attached as Appendix A to this brief. 

Article 3, 8 2(a), of the Convention expresses one of the Lapin purposes of 
the treaty: '"[to] effect allocation of the radio frequency spectrum and registra- 
tion of radio frequency assignments in order to avoid harmful : iim between 
radio stations of different countries." 


& 


and is presently, licensed to operate six doppler radar stations on 
7 
8800 Mc. (J. A. 208). 


The doppler navigation art represents ten years of experience, 
mostly in military applications. (J. A. 157,174). Approximately one 
thousand doppler stations are in operation in the United States and 
many such stations are in operation in other countries, e.g., Great’ 
Britain and Canada. (J. A. 158). In the fall of 1957 domestic organi- 
zations began obtaining Commission licenses for doppler operation. 
Petitioner Pan American obtained licenses for six doppler stations on 
October 31, 1957. (J.A. 208). Other licensees included Collins Radio 
Company, Douglas Aircraft Company and General Precision Laboratory. 
(J.A. 136, 158). 


On April 16, 1958, the Rommission unilaterally assumed the 

Mc band to radionavigation. (J.A. 13). Although the order permits 
continued access to this band for doppler facilities on a temporary basis, 
the newly launched 8800 Mc doppler program is downgraded from a pri- 
mary allocation status and is placed under such a cloud of uncertainty 
So as to seriously delay and obstruct the orderly implementation of this 
new art. (J.A. 60, 138-139, 158). Having held no hearings, the Com- 
mission nevertheless concluded on the basis of "representations" from 
an executive agency that the government was entitled to exclusive use 

| of this band for a non-navigation purpose, with the limited qualifications 
discussed shove,” ee 


More specifically, the Commission on April 18, 1958, released 
a @ memorandum opinion and order which declared as a fait accompli the 


i termination of the radio treaty allocation status of 14 bands of frequencies 
: The Commission was cognizant of the fact that its action would modify out- 
standing licenses. (J.A. 197). 


6 Appendix B to this brief is a comparison of the status of the 8500-9000 Mc band 
before and after the order of April18, 1958. 


ee ee: ee ee, ey Se eee (ae | eee 


of approximately 2,800 megacycles of the radio spectrum in the — 
10,500 Mc region and the transfer of those bands to the covemument.” 
(J. A. 13). Included in this action was the 8500-9000 Mc band, which 


1 ase at controversy here, allocated by the radio treaty to "radionavigation. a 
(J.A, 14). This band was reallocated to the exclusive 1 overn- 
ad 


ment for an admittedly non-navigation service,  rafiopasttiouiie.” 


10 


—_E__ ee CbO 
Limited non-government availability to 8750-8850 Mc was permitted on 
a temporary basis and the treaty right of interference free protection 
was withdrawn. (J.A. 24). 


According to the Commission, these allocation changes were 
made "despite the fact that a new international table of frequency allo- 
cations will not be adopted until the holding of the International Radio 
Conference scheduled to be held at Geneva, Switzerland, commencing 
in July, 1959."' (J. A. 16). The Commission based its action on 
"representations" from the Office of Defense Mobilization “as to certain 


unexplained "national defense considerations." (J. A. 14-15). 





| / This action was made effective immediately and was taken with- 


v4 out notice or public procedures, but ex parte at the behest of ODCM. 


Certain of petitioners, on their own behalf and in a represen- 


tative capacity, filed petitions for reconsideration of | Commission's 


. A chart of the frequencies acquired by the government as a result of this action 
is attached to this brief as Appendix C. i 


ae Radionavigation is defined by the Radio Regulations as: "Radiolocation intended 
solely for the determination of position or direction or for obstruction warning, 
in navigation."" ‘Ch. I, Art. 1, 81. 
The Commission similarly defines radionavigation. See Rule 2a ks 


1 Radiopositioning is defined by the Commission as: "The determination of 
position or direction by means of the constant velocity or rectilinear propagation 


properties of Hertzian waves for purposes other than the navigation of ships or 


aircraft, or other than warning of obstructions to navigation." a .A, 21). Em- 
phasis added throughout unless otherwise indicated. 


aad Hereinafter referred to as ODCM, Office of Defense and Civilian Mobilization, 
in accordance with Reorganization Plan No. 1 of 1958 which consolidated ODM 
and the Federal Civil Defense Administration to form ODCM. 72 Stat. 861, 

50 U.S.C. A. App. note following § 2271 (Supp. 1958). : 
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action and requested a hearing on the matters set forth in their peti- 
tions. (J.A. 47). By memorandum opinion and order released on July 
31,1958, the Commission reaffirmed its action on the basis of the 
ODCM representations. (J. A. 182). As to the request for a hearing, 
the Commission said a public_proceeding would “serve no practical 


purpose." (J.A. 186). 


CC —_——— 





UNRESOLVED ISSUE IN THIS PROCEEDING 


Petitioners have been forced to prepare their brief for submis- 


sion to this Court without the benefit of the entire record upon which 


-the Commission acted. This unique circumstance arose as follows: 


The original certification of the record by the Commission was 


incomplete on its face. On October 20,1958, petitioners and appellant 


_in Case No. 14650 filed a joint motion to require the Commission to 


13 
supplement the record with those portions of the record not previously 


certified. (J.A. 212). The Commission responded to this motion and 


claimed that the omitted documents were comprised of classified infor- 


mation. (J. A. 214). However, the Commission stated that the problem 


was not "incapable of solution in a manner which will protect both the 


rights of the parties and the national security interests." (J. A. 215). 


In view of the unusual nature of the problem thus presented, 


| prehearing oral argument was had before a judge of this Court. Shortly 


~ 
~~ 


thereafter, a formal claim of privilege and supporting affidavit were 
filed by the government.(J.A. 216, 218). Subsequently, on December 5, 


1958, Judge Danaher ordered production of that part of the record which 


7 had been previously withheld and ordered its placement under seal in 


the vault in the Clerk's office. (J. A. 220). The government did not 
comply with this order until January 15, 1959. Its compliance was 


13 
The records in the instant case and in Case No. 14650 were consolidated 
by order of October 16, 1958. 
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conditional and apparently in accordance with that condition petitioners 
have been refused access to the portion of the record in this case which 
is classified. : 

Petitioners contend that the record to support the Commission's 
action must be available to the parties and the Court because meaning- 
ful judicial review is not possible without the record upon which the 
Commission's action is based. If access to the record is denied, so is 
petitioners' right of judicial review. Moreover, the documents in 
question must not be submitted to the Court for examination in camera. 
Such a procedure is equally offensive to petitioners’ right of review. 
This Court cannot assume counsel's duty to search the record for error 
and then assume a judicial posture to pass on the errors thus found. 
Consequently, petitioners reserve all of their rights with respect to 
the law's command that the "whole record" must be reviewed. 

| 
STATUTES, TREATIES, REGULATIONS AND 
RULES INVOLVED 

The relevant portions of the statutes, treaties, ciel and 

rules involved are set out in Appendix A to this brief. : 
STATEMENT OF POINTS i 

1. The Commission's termination of the allocation of the 8500- 
9000 Mc band to radionavigation is contrary to and in conflict with the 
International Radio Regulations, Atlantic City, 1947, to which the 
United States is a signatory. | 

2. The Commission's termination of the allocation of the 8500- 
9000 Mc band to radionavigation is contrary to and in conflict with Sec- 


tion 303(r) of the Communications Act. 


14 b.g., Act of June 11, 1946, c. 324, $10, 60 Stat. 243, 5 v. s.c. § 1009(e) 
(1952). : 
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3. The Commission's termination of the allocation of the 8500- 
9000 Mc band to radionavigation modified outstanding licenses contrary 


to law. 


4, The Commission's order of April 16,1958, does not set forth 


an adequate or rational basis for the action taken. 


5. The Commission did not independently determine that the 
public interest required the termination of the allocation of the 8500- 


9000 Mc band to radionavigation. 


6. The Commission's order of April 16, 1958, is based on 
organization and procedures governing the use of the radio spectrum 
not published in accordance with Section 3 of the Administrative Pro- 


cedure Act. 


SUMMARY OF ARGUMENT 
This case presents to the Court for review a novel action by the 
Federal Communications Commission in extending its authority beyond 
statutory and constitutional limitations so as to thwart international 


agreements with respect to the allocation of the radio spectrum. 


The central issue is whether the Federal Communications 
Commission may arrogate to itself authority to renounce the act of the 
United States as a signatory to an international treaty governing the 
_ allocation of the radio spectrum. The order under review assumes 
such authority and penalizes American industry which undertook to 
_ develop and produce on the authority of that treaty aerial navigation 
devices needed for greater safety and convenience in air transportation. 


This unprecedented holding authorizes the Commission to nullify the 


| international processes of agreement necessary to the rational use of 


the radio spectrum. 
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Such a power is specifically refuted by the Communications 
| 
Act which directs the Commission to act consistent with and in further- 
ance of radio treaties. The objective of this congressional mandate is 


nullified by the Commission's action here complained of. 


Moreover, the Commission took this extraordinary action at 
the behest of the Office of Defense and Civilian Mobilization, an exe- 
cutive agency not charged by law with regulation of the radio spectrum. 
The Commission deemed itself foreclosed by the request from ODCM 
from acting in consonance with its public interest responsibilities as 
iset forth in the Communications Act. Such an abdication of statutory 
responsibility raises a serious question of executive interference with 
the orderly process of radio regulation by an independent agency in 


conformity with an act of Congress. | 


Finally, the Commission took this action without notice or 
public proceedings, notwithstanding the serious issues involved and in 
the face of outstanding licenses which would be modified by its action, 
clearly at variance with legislative policy. In addition, the Commission 
acted in accordance with procedures which have never been published as 
required by law. Rather, after terminating the treaty allocation of the 
various radio bands at the insistence of ODCM, the Commission announ- 
ced its action as an accomplished fact and told the public that public proceed- 
ings would "serve no practical purpose." In other words, reclamation 
of the public interest was out of the question since no public interest 
showing, however. persuasive, would move the Commission to recon- 


sider its accession to ODCM. 
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ARGUMENT 
I. 


THE COMMISSION'S ORDER CONTRAVENES AN 
INTERNATIONAL RADIO TREATY AND THE 
COMMUNICATIONS ACT 


The rules promulgated by the Commission to effect the reallo- 
cation of the 8500-9000 Mc band are substantively invalid, for adminis- 
trative action which departs from the congressional delegation of au- 
thority is illegal and void. This principle is codified in Section 9(a) of 
the Administrative Procedure Act si which provides no substantive rule 
shall "be issued except within jurisdiction delegated to the agency and 
as authorized by law."" Similarly precluded by this principle is agency 
action, which otherwise has the force and effect of law, that conflicts 
with a treaty to which the United States is a signatory. Thus, Section 
10 of the Administrative Procedure Act = declares this Court's duty 
to set aside any agency action that is "not in accordance with law" or 
"in excess of statutory jurisdiction, authority, or limitation."' The 
action of the Commission in this case squarely conflicts with a radio 
treaty of the United States and Section 303(r) of the Communications 


7 
Act. . 


A. The Communications Act Does Not Authorize 
Commission Action Contrary To Radio Treaties 


As detailed above, an international radio treaty to which the 
United States is a signatory allocates the 8500-9000 Mc band to radio- 
navigation on a world-wide basis. The purpose and necessity of such 
Ach of Jume 11,1946, c.324, $9, 60 Stat. 242, 5 U.S.C. 8 1008(a) (1952). 


16 act of June 11,1946, c.324, $10, 60 Stat. 243, 5 U.S.C. § 1009(e)(B)(1) and 


(3)(1952). E.g., Federal Communications Commission v. American Broad- 
casting Co., 347 U.S. 284, 296-297 (1954). : 


17 act of June 19, 1934, c. 652, § 303, 48 Stat. 1082, as amended, 47 U.S.C. 
§ 303(r) (1952). See also Sections 303(m), (n) and 316. 


rd 
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treaties has, perhaps, been best expressed by the Commission, 


"Regulation of radio is necessary because transmis- 
sions know no state or national boundaries and must be 
controlled among the users to prevent interference and 
waste of frequencies. The international aspect of radio 
has developed to such an extent that almost no major 
frequency allocation can be met properly without con- 
sidering international usage. Hence, the primary 
allocation of frequencies is now made by international 
treaty or other agreement. | 


"The Atlantic City Telecommunications and Radio 
Conferences of 1947 produced a new international table 
of frequency allocations to supersede that agreed upon 
in previous international conferences. The Atlantic 
City session also recognized that effective implemen- 
tation of the allocation table would require taking the 
allocations, band by band, and dealing with them in 
terms of the specific frequency assignments to indi- 
vidual stations that might be accommodated in those 
bands. As a result, this conference did the Spade work 
on an over-all design of frequency use intended to take 
account of postwar developments. and set up certain 
rules and regulations which if adhered to by the partici- 
pating nations would go far towards achieving maximum 
use of the radio spectrum, with minimum interference, 
through coordinated action." | 
Thus the law of radio is subject to a substantial and increasing degree 
of international control. This is given recognition in several significant 
provisions of the Communications Act -- which may be unique in the 


19 
merger of treaty and statutory law for regulation of the radio spectrum. 


Notwithstanding the plain text of the radio treaty, on the one 
hand, and Section 303(r) of the Communications Act, on the other, the 
Federal Communications Commission has wiped out the efforts of the 

|| United States and many other nations to achieve a rational and inter- 
ference free utilization of the radio spectrum. | According “to the 


8 FCC, 15th Annual Report 23-24 (1949). See also FCC, 16th Annual Report 
161-163 (1950). 


sd In some instances radio treaties have amended the Communications Act. 
See 41 A.B. A.J. 817 (1955), for a case in point. 
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| | Commission, its action was taken "despite the fact that a new inter- 
se table of frequency allocation will not be adopted am the hold- 

: ing of the International Radio Conference” later this year. (J.A. 16). 

As the Commission interprets its authority, the treaty is a meaningless 

document subject to the caprice of its unilateral acts. The only justifi- 
cation advanced for this extraordinary action is certain "'representa- 
tions" from the Office of Defense and Civilian Mobilization that in its 
view certain unexplained "national defense considerations" required 
this result. (J. A. 14-15). We thus have not one, but two, agencies 
of government arrogating to themselves the power to denounce, or at 
a minimum to amend, the solemn pledge of the United States as a signa- 


tory to the radio treaty. 


But both the Constitution and the Communications Act forbid 
such a usurpation. Article 6, Clause 2, of the Constitution proclaims 
“all treaties made, or which shall be made, under the authority of the 
United States * * * the supreme law of the land" along with the Consti- 
tution itself and acts of Congress. And Congress in Section 303(r) 7 


of the Communications Act has charged the Commission to 





"Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent 


with law, as may be necessary to carry out the pro- 
visions of this Act, or any international radio or wire 
communications treaty or convention, or regulations 
annexed thereto, including any treaty or convention ; 
insofar as it relates to the use of radio, to which the v 
United States is or may hereafter become a party." 


B Apparently the Commission hoped to justify its departure from the treaty on . 


ppa 
&: the basis of an anticipated change in the international table of frequency allocations. 
- Aside from the fact that there is no indication that a change will be forthcoming, 
anticipation of such a change does not sanction unilateral nullification of an exist- 
ing allocation. 


a Compare Section 316 which authorizes the Commission to modify outstanding 


radio licenses upon compliance with procedural safeguards if by such action, 

inter alia, "any treaty ratified by the United States will be more fully complied with." 
See also Section 303(m) and (n) which authorize the Commission to suspend f 

the license of any operator who violates the provisions of a radio treaty or con- 

vention and to inspect radio installations to determine compliance with radio 

treaties and conventions. 





13 i 


| 
The Federal Communications Commission is one of delegated 
powers, and from that it necessarily follows that any exercise of its 


delegated powers must conform to the authority granted it. Regents v. 


Carroll, 338 U.S. 586, 597-598 (1950). Moreover, when Congress con- 


stitutionally creates an agency and delegates certain functions to that 
agency, its actions are valid only insofar as they conform with other 
acts of Congress and the Constitution. United States v. ‘Storer Broad- 
casting Co., 351 U.S. 192, 203 (1956); WOKO, Inc. v. Federal 
Communications Commission, 80 App. D.C. 333, 338, 153 F.2d 623, 
628 (D. C. Cir. 1946), rev'd on other grounds, 329 U.S. 223 (1946). Thus, 
the only authority conferred, or which could be conferred, by Congress 
in the Communications Act is to make regulations to carry out the pur- 
pose of the act--not to amend it or a treaty signed by the United States. 


Cf. WOKO, Inc. v. Federal Communications Commission, supra; Miller 
v. United States, 294 U.S. 435, 440 (1935). | 


B. The Commission's Reallocation Is Void As 
Contrary To A Treaty Of The United States 


Here a treaty made pursuant to the Constitution of the United 

States allocates the band in controversy solely to the radionavigation 
service on an interference free basis. Any action by é OmmisSion, 
such as that in issue here, which contravenes this treaty is void. U.S. 
Const. Art. 6, cl. 2; Shizuko Kumanomido v. Nagle, 40 F.2d 42, 44 
(9th Cir. 1930); United States v. Karnuth, 74 F. Supp. 660, 662 (D.N. Y. 
1947); cf. Power Authority of New York v. Federal Power Commission, 
101 App. D.C. 132, 133-134, 247 F.2d 538, 539-540 (D. C. Cir. 1957), 
vacated and dismissed as moot, 355 U.S. 64 (1957), implicit in this de- 
cision is the principle that under the Constitution administrative action 
must be in accordance with treaties to which the United, States is a signa- 
tory. oa Furthermore, such action is contrary to Section 303(r) of the 

Even Congress with its comprehensive powers is severely éircumseribed as 
to action it may take with respect to subject matter covered by’ an outstanding 
treaty. See Fourteen Diamond Rings v. United States, 183 U. S. 176 (1901) and 


concurring opinion of Justice Brown, 183 U.S. at 182. | 
| 
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Communications Act which directs the Commission to promulgate rules 
and regulations “not inconsistent with law" to "carry out the provisions 
| of * * * any international radio * * * communications treaty or conven- 
tion, or regulations annexed thereto * * * to which the United States ~ - 


is * * * a party." ae 


Until this treaty is denounced, it is the supreme law of the 

land governing the use of the 8500-9000 Mc band. Factor v. Lauben- 
heimer, 290 U.S. 276, 298 (1933). And neither the Commission nor 
-ODCM have been granted authority to denounce a treaty. To the con- 
| trary, Section 303(r) charges the Commission with a duty to act con- 

sistent with and in furtherance of the treaty. Any suggestion that the 

Commission may denounce such a treaty is exploded by the treaty itself 
' which prescribes the procedure for denunciation.”” No assertion is 


made that this procedure was followed. 


2 See also Sections 303(m), (n) and 316. 


‘\24/The only possible authority for deviation from the treaty short of denouncement 
is Article 48 of the Convention which permits certain "military" installations that 
must nevertheless avoid harmful interference to the services primarily allocated 
the frequency being used: 
| "1. Members and Associate Members retain their entire freedom with re- 
gard to military radio installations of their army, naval and air forces. 

"2. Nevertheless, these installations must, so far as possible, observe 
egulatory provisions relative to giving assistance in case of distreseaneto The 
néasures to be taken to prevent harmful interference, and the provisions of the 
egulations concerning the types of emission and the frequencies to be used, 

according to the nature of the service performed by such installations. 

| "3. Moreover, when these installations take part in the service of public 

_ correspondence or other services governed by the Regulations annexed to this 
Convention, they must, in general,comply with the regulatory provisions for the 
conduct of such services." 
a "1. Each Member and Associate Member which has ratified, or acceded to, 

_ this Convention shall have the right to denounce it by a notification addressed to 

_ the Secretary-General of the Union by diplomatic channel through the inter- 

_ mediary of the Government of the country of the seat of the Union. The Secretary- 
General shall advise the other Members and Associate Members thereof. 

"2. This denunciation shall take effect at the expiration of a period of one 

year from the day of the receipt of notification of it by the Secretary-General." 
Convention, Art. 20. 





| 
15 | 
If the Commission may resort to the procedures it employed in 
this case, the allocations and interference safeguards of international 
radio treaties will be nullified. The order and stability which this 
radio treaty seeks to achieve are destroyed by such abrupt and un- 
warranted actions in derogation of its provisions. Besides the unfair- 
ness and injury to affected citizens, an improper usurpation of authority 
arises oblivious to the narrow confines of the congressional delegation 


to the Commission. 
| 
| 
II. | 
THE COMMISSION'S ACTION IS WITHOUT AN ADE- 
QUATE OR RATIONAL BASIS 
Assuming the Federal Communications ee is author-- 
ized to promulgate rules and regulations designed to nullify international 
radio treaty obligations, the Commission's action is nevertheless un- 
lawful. For it is essential to the validity of any Commission rule- 
making action that it have adequate and rational support. Otherwise 
the Commission could act by fiat instead of in conformity with the public 
interest standard prescribed by Congress for the administration of the 


Communications Act. Here the necessary support is totally lacking. 


The Commission Did Not Properly Discharge Its Public | 
Interest Responsibilities Because Its Action Is Based | 
Solely On Determinations Made by ODCM ! 


Congress has charged the Federal Communications Commission, 
no one else, with the duty to regulate the radio spectrum in the public 
interest. As unequivocally expressed by Congress prior to the enact- 
ment of the Radio Act of 1927, the predecessor of Title Mm of the 


26 © g., National Broadcasting Co. v. United States, 319 U.S. 190,224 (1943): 
Functional Music, Inc. v. Federal Communications Commission, App. 
D.C. _, F.20 (D.C. Cir. 1958); Van Curler Broadcasting Co. v. 


United States, 98 App. D.C. 432, 434-435, 236 F.2d 727, 729-730 (D.C. ak 
1956), cert. denied, 352 U.S. 935 (1956); Logans rt Broadcasting Corp. 
United States, 93 App. D.C. 342,346, 210 F.2d 24,28 (D.C. Cir. 1954). 
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Communications Act of 1934, which took radio regulation out of the con- 
trol of the executive branch, "all power to regulate radio communica- 
tion should be centered in one independent body, a radio commission, 
granting it full and complete authority over the entire subject of radio." 
S. Rep. No. 772, 69th Cong., 2d Sess. (1926). 


An examination of the Commission's orders of April 18 and 
July 31,1958, reveals that the Commission did not exercise its indepen- 
dent judgment to determine whether the public interest would be sub- 
‘served by its action. Rather the Commission's action represents a 
{determination by ODCM that the frequency reallocation was necessary 
land a diffident acquiescence by the Commission in that determination. 
Such an abdication of statutory responsibility leaves the Commission's 


action without any support as required by law. 


Even apart from the Commission's unquestioned acquiescence 
in the determinations made by ODCM, the substantive content of those 
| determinations discloses the irrational and capricious basis of the 
| Commission's action: 
| a. Wholly ignored is the necessity for international 
agreement as to the use and operation of air-borne 
navigation systems--in the face of the high probability 
of international standardization on 8800 Mc for doppler 
radar. 

b. Although the Commission surrendered exclusive 
use of the 8500-9000 Mc band to the government, there 
has been no factual determination as to the necessity 
for such exclusivity. Infact, the expert views of the 
industry support the feasibility of sharing by govern- 
ment and non-government stations. 

c. The claimed need for summary action in order 
to make the 8500-9000 Mc band available immediately 


for government use is discredited by the fact that this 
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band has always been so available under Commission 
rules, and the order did not result in "immediate 
clearance of dopplers from this band." (J; A. 197). 

d. Although the Commission presumed to give 
this band exclusively to government for radioposition- 


ing, no consideration whatever was given to the con- 


tinued and unrestricted operatio the United 
States of 8800 Mc doppler stati } 


foreign flag aircraft. And if, as asserted,| exclusiv- 





— sain ; ; | 

ity is necessary because of possible interference 
problems from doppler navigation stations, this re- 
allocation for "national defense” reasons is based on 


a foundation of sand. 


The Commission's orders are replete with statements to the 
effect that its action "is based solely on national defense considerations" 
as determined by ODCM. (J. A. 190). Similarly, in response to peti- 
tioners' argument that sharing of the 8500-9000 Mc band between 
government and non-government stations would be sound, the Commis- 

; sion stated, "ODCM has advised the Commission that the relief re- 
quested by petitioners again cannot be reconciled with the national de- 
nse requirements in this area of the spectrum." (J. A. 194). Thus, as 
to interference, the Commission was admittedly uninformed as to whether 
there would be a "grave risk or little risk. of its occurrence." (J.-A. 196). 
In lieu of its own judgment, the Commission eee the judgment of 


ODCM on this important question. | 
| 
Openly and repeatedly the Commission indicated the extent to 


which ODCM called the shots in this case: "Moreover, the ODCM has 
informed the Commission that the granting of the requests in the 
(on petitions for reconsideration would have a serious adverse ef- 
ct on national defense capabilities. The public interest, therefore, 
requires that the several requests for reconsideration, hearing, stay 
and/or reallocation be denied." (J. A. 198). In fact, in answer to specific 
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questions from Judge Danaher, counsel for the United States stated 
during the course of oral argument on petitioners’ motion to require 


the record to be supplemented that the Commission had to aceept-at 
face value the "representations" from ODCM--that in no event could 


the Commission exercise its independent judgment with respect to the 


supposedly classified information upon which the "representations" were 





it weigh the merits of ODCM "representations" in a public hearing or 
otherwise, since such proceedings would "Serve no practical purpose." 
(J.A. 186). 


Surely it cannot be said that uncritical acceptance of the ODCM 
"representations" represents the Commission's own judgment that it 
was desirable as in the public interest to take the action here complained 
of. Nor can the hollow repetition of catchwords such as "national de- 
fense"' obscure the Commission's default in this case. See Federal 
Communications Commission v. RCA Communications, Inc.,346 U.S. 
86 (1953). In that case the Supreme Court set aside a Commission 
authorization of duplicate, competing facilities for overseas radiotele- 
graph communications because that action was not based upon the Com- 
mission's Own judgment as to what was in the public interest, but upon 
its assumption that Congress deemed authorizations for the sole pur- 
pose of encouraging competition desirable. According to the Court, 

"To say that national policy without more suffices for 
authorization of a competing carrier wherever compe- 


tition is reasonably feasible would authorize the Com- 
mission to abdicate what would seem to us one of the 


primary duties imposed on it by Congress. And since 


we read the opinion of the Commission as saying pre- 
cisely that, we think the case must be remanded for 
its reconsideration.” Id. at 95. 
Paraphrasing the above quotation: to say that "representations" 
from an executive agency as to "national defense considerations" without 


more suffices for allocations contrary to a radio treaty would authorize 





* 





19 


the Commission to abdicate what would seem one of the primary duties 


imposed on it by Congress. Since the opinion of the Commission says 
precisely that, its action must be set aside. ! 


Ii. 


THE COMMUNICATIONS ACT AND THE ADMINISTRA- 
TIVE PROCEDURE ACT REQUIRE NOTICE an 
FORMAL RULE-MAKING 
a : 27 
Section 4(a) of the Administrative Procedure Act authorizes 
the Commission to dispense with notice and public procedures with re- 
| 


spect to rule-making action upon a finding that they are "impracticable, 


unnecessary, or contrary to the public interest" "fe cep t where notice 
or hearing is required by statute."’ And since Section 316 of the Com- 
munications Act?® explicitly requires notice and public hearing in the 
circumstances of this case, the Commission could not, as it attempted 
to do (J. A. 17), side-step the necessity for such procedures by making 


a Section 4(a) finding. 


Under Section 316 the Commission is authorized to modify out- 
standing radio licenses upon its judgment that "such action will promote 
the public interest, convenience, and necessity, or the provisions of 
this chapter or of any treaty ratified by the United States will be more 
fully complied with." A necessary predicate to any such action is that 
‘tthe Commission must give prior notice, a statement of reasons, and 


29 
provide a public hearing, if requested. Admittedly this directive was 
not complied with. | 


27 act of June 11, 1946, c. 324, 84, 60 Stat. 238, 5 U.S.C. $1004(a) (1952). 


8 Act of June 19, 1934, c. 652, 8316, as added July 16, 1952, c.879, § 12, 
66 Stat. 717, 47 U.S.C. § 316 (1952). : 


29 See also Section 303(f), Act of June 19, 1934, c. 652, s 308, 48 Stat. 1082, 
as amended, 47 U.S.C.A. 8 303(f)(Supp. 1958). | 

| 

| 
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The Commission was well aware that its rule-making action 
would modify outstanding licenses for doppler radars, including those 
licenses of petitioner Pan American. In fact, the Commission stated 
in its July 31st order that "a limited number of doppler radars are 
licensed" in the 8750-8850 Mc band and "at the time of the April 16 
Order, the Commission had already licensed airborne dopplers at 
8800 Mc." (J. A. 197). In view of this expressed intention to modify 
outstanding licenses, the Commission could not resort to rule-making 


without notice and public hearing. 


The Commission cannot escape the impact of Section 316 be- 
cause the action in question arose out of a rule-making proceeding as 
opposed to action affecting a particular licensee. As this Court recently 
made clear in the Functional Music case, a administrative rules and 
regulations are capable of modifying outstanding licenses. Therefore, 
where the Commission elects to proceed by way of rule-making and 
thereby effects modification of outstanding licenses, it must comply 
with Section 316 of the Communications Act and Section 4(b) of the Ad- 


ministrative Procedure Act. ; This limitation on Commission rule- 














making has been previously respected by the Commission. In the 


Evansville Deintermixture Case ah the Commission stated, 


"Evansville Television, Inc. has an outstanding au- 

thorization for operation of Station WIVW on Chan- 

nel 7 in Evansville. In view of the provisions of 

Sections 303(f) and 316 of the Communications Act 

of 1934, as amended, the frequency of Station 

WTVW could not be changed from Channel 7 to | 

Channel 31 without the consent of the permittee 

or, absent such consent, a public hearing being 

first held." } 
| 
| 
| 
r 


As there recognized by the Commission, the express policy of 
- Congress contained in Section 316 may not be by-passed by the employ- 


_ 30 Functional Music, Inc. v. Federal Communications Commission, App. 
D.C; ‘ F.2d (D.C. Cir. 1958). 


$1 15 Pike & Fischer R.R. 1578, 1585 (1957). 
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ment of rule-making proceedings without public notice or hearing, and 


the Commission's action in this respect is invalid. 


IV. 
THE REALLOCATION ORDER IS PROCEDURALLY 
INVALID | 
Under Section 3 of the Administrative Procedure Act = agency 
action must conform to a published statement of the "general course 
and method by which its functions are channeled and determined, includ- 
ing the nature and requirements of all formal or informal procedures 
available."' Apart from the two exceptions as to internal nt 
ane eer this publication requirement applies to all agency organi- 
zation and procedures and is a directive which "must be strictly com- 
plied with, since the issuance of regulations is in effect an exercise of 
delegated legislative power." Hotch v. United States, 212 F.2d 280, 
282 (9th Cir. 1954). | 


The Reallocation Order Is Not Authorized By Any 
Published Organization Or Procedure 


The Commission's published rules contain no statement as to 
the allocation of frequency bands between government and non-govern- 
ment stations or as to the criteria for determining whether a particular 
band shall be subject to exclusive or a shared use. The only information 
on this subject is a brief explanation of the symbol eu in the Commis- 
sion's frequency tables, 47C. F.R. 2.104(c), anda rule relating to the 
Commission's limited authority to license stations in government bands 
in certain circumstances. 47 C.F. R. 2.103(c). , 


If there exists any other statement of organization or procedure 


on the matters at issue here, it has not been published and accordingly 


32 


Act of June 11, 1946, c.324, § 3, 60 Stat. 238, 5 U.S.C. '$ 1002 (1952). 
| 
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may not be given effect. The Commission's orders indicate that it 
followed these unpublished procedures: The Commission received a re- 
quest from an executive agency, ODCM, seeking action contrary to an 

| international radio treaty. Certain “representations” apparently ac- 
companied this request. The Commission granted the requested action 
in a complete veil of secrecy. Thereafter, the Commission announced 


what it had done and declared that private persons would no longer be 


7 granted licenses in the 8500-9000 Mc band in accordance with the radio 


- treaty because that band had been surrendered to the government. The 
Commission also stated that it would be useless to consider the views 


| of any non-government persons. 


Thus, the Commission acted behind closed doors at the behest 
of ODCM on secret data furnished by ODCM--data whose relevancy has 
never been established. As a result of this procedure, the Commission 
_ terminated an international radio treaty allocation and attempted to give 
up jurisdiction of the band in question by transferring it to the use of the 
government. Since the procedural steps leading to this order have never 
been published as prescribed by Congress in Section 3 of the Adminis- 


_ trative Procedure Act, the Commission's reallocation order is invalid. 


CONCLUSION 
The Commission's decision in this case severely hampers 
sound regulation of the radio spectrum and penalizes the hapless citizen 
who attempted to make advances in the radio art which would contribute 


greatly to air safety. Without statutory or constitutional warrant the 


= E.g., Columbia Research Corp. v. Schaffer, 256 F.2d 677, 679-680 (2d Cir. 
1958); Hotch v. United States, 212 F.2d 280, 282 (9th Cir. 1954); G. J. Howard 
Co. v. Cassidy, 162 F.Supp. 568, 574 (D.N. Y. 1958); Pinkus v. Reilly, 157 F. 
Supp. 548, 549-552 (D.N.J. 1957); United States v. Morelock,124 F. Supp. 932, 
944 (D. Md. 1954). 


= Even if a hearing need not have been held with respect to the allocation change, 
publication of the procedural steps followed by the Commission is essential to the 
validity of that change. See _Hotch v. United States, 212 F.2d 280,282 (9th Cir. 
1954). 
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Commission arrogated to itself the power to denounce an international 
radio treaty. To accomplish this extraordinary result the Commission 
had fodevise short-cut, unpublished procedures at the expense of its 


statutory duties and petitioners’ statutory rights. 


Assuming unbounded authority by denouncing the treaty, on the 
one hand, and abdicating its statutory responsibilities by failure to 
exercise its independent judgment as to the public interest of its action, 


on the other hand, the Commission compounded its error. 


If the April 16th order is permitted to stand, it will mean that 
government agencies have carte blanche to satisfy their frequency needs 
on their own determination by merely demanding a Commission allo- 
cation of such bands. The result is to foreclose citizen access to those 
bands. This amounts to a grant of power to requisition and withdraw 
from the public domain major segments of a vital natural resource. 

And equally important, the Commission's authority is dissipated and its 
independence diluted as an ever increasing amount of the radio spec- 
trum is surrendered to the control of government agencies. 

The decision in this case is clearly wrong and rust be set aside. 

Respectfully submitted, 
DONALD C. BEELAR 


JOSEPH DuCOEUR 
of 
Kirkland, Ellis, Hodson, Chaffetz & 
Masters | 
800 World Center Building 
Washington 6, D. C.! 


Attorneys for Petitioners. 


Of Counsel for Air Transport Association | 
of America 


JOHN E. STEPHEN 
1000 Connecticut Avenue, N. W. 
Washington 6, D. C. 


February 2, 1959 
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APPENDIX A 





STATUTES, TREATIES, REGULATIONS AND 
RULES INVOLVED 


COMMUNICATIONS ACT OF 1934, AS AMENDED 
Act of June 19, 1934, c. 652, 48 Stat. 1064, as amended 


SECTION 303(r) 
47 U.S.C. 8 303(r) 


(r) Make such rules and regulations and prescribe such re- 
strictions and conditions, not inconsistent with law, as may be neces- 
sary to carry out the provisions of this Act, or any international radio 
or wire communications treaty or convention, or regulations annexed 
thereto, including any treaty or convention insofar as it relates to the 
use of radio, to which the United States is or may hereafter become 


a party. 


SECTION 316 
47 U.S.C. 8 316 


(a) Any station license or construction permit may be modified 
by the Commission either for a limited time or for the duration of the 
term thereof, if in the judgment of the Commission such action will pro- 
mote the public interest, convenience, and necessity, or the provisions 
of this chapter or of any treaty ratified by the United States will be more 
fully complied with. No such order of modification shall become final 
until the holder of the license or permit shall have been notified in 
writing of the proposed action and the grounds and reasons therefor, 
and shall have been given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if requested, why such 
order of modification should not issue: Provided, That where safety 
of life or property is involved, the Commission way by order provide 


for a shorter period of notice. 


(b) In any case where a hearing is conducted pursuant to the 


provisions of this section, both the burden of proceeding with the intro- 


duction of evidence and the burden of proof shall be upon the Commission. 
| 
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ADMINISTRATIVE PROCEDURE ACT, AS AMENDED 
Act of June 11, 1946, c. 324, 60 Stat.237, as amended 


SECTION 3 
29 U.S.C. 8 1002 


Except to the extent that there is involved (1) any function of the 
United States requiring secrecy in the public interest or (2) any matter 
relating solely to the internal management of an agency -- 

(a) Every agency shall separately state and currently publish in 


_the Federal Register (1) descriptions of its central and field organization 


including delegations by the agency of final authority and the established 
places at which, and methods whereby, the public may secure infor- 
mation or make submittals or requests; (2) statements of the general 
course and method by which its functions are channeled and determined, 
including the nature and requirements of all formal or informal pro- 

_ cedures available as well as forms and instructions as to the scope and 
contents of all papers, reports, or examinations; and (3) -substantive 
rules adopted as authorized by law and statements of general policy or 
interpretations formulated and adopted by the agency for the guidance 
of the public, but not rules addressed to and served upon named persons 
_in accordance with law. No person shall in any manner be required to 

_ resort to organization or procedure not so published. 

(b) Every agency shall publish or, in accordance with published 
rule, make available to public inspection all final opinions or orders in 
_ the adjudication of cases (except those required for good cause to be 
held confidential and not cited as precedents) and all rules. 

(c) Save as otherwise required by statute, matters of official 
- record shall in accordance with published rule be made available to 
_ persons properly and directly concerned except information held confi- 


dential for good cause found. 


a 
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SECTION 4 
> U.S.C. 8 1003 
Except to the extent that there is involved (1) any military, 
naval, or foreign affairs function of the United States or (2) any matter 

relating to agency management or personnel or to public property, loans, 
grants, benefits, or contracts--. | 

Notice; publication and contents : 

(a) General notice of proposed rule making shall be published 
in the Federal Register (unless all persons subject thereto are named 
and either personally served or otherwise have actual notice thereof 
in accordance with law) and shall include (1) a statement of the time, 
place, and nature of public rule making proceedings; (2) reference to 
the authority under which the rule is proposed; and (3) either the terms 
or substance of the proposed rule or a description of the subjects and 
issues involved. Except where notice or hearing is required by statute, 
this subsection shall not apply to interpretative rules, general state- 
ments of policy, rules of agency organization, procedure, or practice, 
or in any situation in which the agency for good cause finds (and in- 
corporates the finding and a brief statement of the reasons therefor in 
the rules issued) that notice and public procedure thereon are im- 


practicable, unnecessary, or contrary to the public interest. 
| 
Procedures : 


(b) After notice required by this section, the akeney shall afford 
interested persons an opportunity to participate in the rule making 
through submission of written data, views, or arguments with or without 
opportunity to present the same orally in any manner; and, after consi- 
deration of all relevant matter presented, the agency shall incorporate 
in any rules adopted a concise general statement of their basis and pur- 
pose. Where rules are required by statute to be made én the record after 
opportunity for an agency hearing, the requirements of sections 1006 
and 1007 of this title shall apply in place of the provisions of this sub- 


section. | 
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Time of publication or service of rules 
(c) The required publication or service of any substantive rule 
‘(other than one granting or recognizing exemption or relieving restric- 
tion or interpretative rules and statements of policy) shall be made not 
less than thirty days prior to the effective date thereof except as other- 
| wise provided by the agency upon good cause found and published with 
the rule. 
Petitions 
(d) Every agency shall accord any interested person the right 
to petition for the issuance, amendment, or repeal of a rule. 


SECTION 10 
5 U.S.C. 8 1009 


Except so far as (1) statutes preclude judicial review or (2) 


agency action is by law committed to agency discretion. 


Rights of review 

(a) Any person suffering legal wrong because of any agency action, 
or adversely affected or aggrieved by such action, within the meaning of 
any relevant statute, shall be entitled to judicial review thereof. 

Form and venue of proceedings 

(b) The form of proceeding for judicial review shall be any 
special statutory review proceeding relevant to the subject matter in any 
court specified, by statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for declaratory judg- 

_ ments or writs of prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action shall be subject to 
judicial review in civil or criminal proceedings for judicial enforce- 
ment except to the extent that prior, adequate, and exclusive opportunity 
for such review is provided by law. 

Acts reviewable 
(c) Every agency action made reviewable by statute and every 
final agency action for which there is no other adequate remedy in any 

- court shall be subject to judicial review. Any preliminary, procedural, 


or intermediate agency action or ruling not directly reviewable shall be 
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| 
subject to review upon the review of the final agency action. Except as 
otherwise expressly required by statute, agency action otherwise final 
shall be final for the purposes of this subsection whether or not there 
has been presented or determined any application for a declaratory order, 
for any form of reconsideration, or ‘(unless the agency otherwise re- 
quires by rule and provides that the action meanwhile shall be inopera- 


tive) for an appeal to superior agency authority. 


Relief pending review | 

(d) Pending judicial review any agency is authorized, where it 
finds that justice so requires, to postpone the effective date of any action 
taken by it. Upon such conditions as may be required and to the extent 
necessary to prevent irreparable injury, every reviewing court (includ- 
ing every court to which a case may be taken on appeal from or upon 
application for certiorari or other writ toa reviewing court) is author-- 
ized to issue all necessary and appropriate process to postpone the effec- 


tive date of any agency action or to preserve status or rights pending 
| 


conclusion of the review proceedings. ! 
Scope of review | 

(e) So far as necessary to decision and where presented the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably delayed; and (B) hold 
unlawful and set aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, authority, or limi- 
tations, or short of statutory right; (4) without observance of procedure 
required by law; (5) unsupported by substantial evidence in any case sub- 
ject to the requirements of sections 1006 and 1007 of this title or other- 
wise reviewed on the record of an agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that the facts are subject to 
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trial de novo by the reviewing court. In making the foregoing deter- 
minations the court shall review the whole record or such portions 
thereof as may be cited by any party, and due account shall be taken of 


the rule of prejudicial error. 


INTERNATIONAL TELECOMMUNICATION CONVENTION, 
BUENOS AIRES, 1952, TIAS 3266 


ARTICLE 45 
1. Ali stations, whatever their purpose, must be established 
- and operated in such a manner as not to result in harmful interference 
to the radio services or communications of other Members or Associate 
Members or of recognized private operating agencies, or of other duly 
authorized operating agencies which carry on radio service, and which 
operate in accordance with the provisions of the Radio Regulations. 
| 2. Each Member or Associate Member undertakes to require 
_ the private operating agencies which it recognizes and the other operating 
agencies duly authorized for this purpose, to observe the provisions of 
the preceding paragraph. 
: 3. Further, the Members and Associate Members recognize the 
desirability of taking all practicable steps to prevent the operation of 
electrical apparatus and installations of all kinds from causing harmful 
interference to the radio services or communications mentioned in para- 
- graph 1 of this article. 


INTERNATIONAL RADIO REGULATIONS 
Ch. I, Art. 3, 8 $1-5 

81 The countries, members of the Union, adhering to these Regu- 
lations, agree that in assigning frequencies to stations which, by their 
very nature, are capable of causing harmful interference to the services 
| rendered by the stations of another country, they will make such assign- 
_ ments in accordance with the table of frequency allocations and other 
provisions of this chapter. 
§2 The frequencies so assigned shall be selected in such a manner 


as to avoid causing harmful interference with services carried on by 


- ede 


ve 
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stations using frequencies assigned to them in conformity with the pro- 
visions of this chapter and which are entitled to international protection 
from harmful interference as provided in article 11. | 
§ 3 A country, member of the Union, shall not assign to a station 
any frequency in derogation of either the table of frequency allocations 
given in this chapter or the other provisions of these Regulations, ex- 
cept on the express condition that harmful interference shall not be 
caused to services carried on by stations operating in accordance with 
the provisions of the Convention and of these Regulations. 
S 4 The stations of a service shall use frequencies so separated 
from the limits of a band allocated to that service as not to cause harm- 
ful interference to the services to which the frequency bands immediately 
adjoining are allocated. ! 
85 Where a band of frequencies is allocated to different services 
in adjacent Regions or sub-Regions, the basic principle is the equality 
of right to operate. Accordingly, the stations of each service in one 
Region or sub-Region must operate so as not to cause harmful inter- 


ference with services in the other Regions or sub-Regions. 
: 
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APPENDIX B 


COMPARISON OF THE STATUS OF THE 8500-9000 MC BAND 
BEFORE AND AFTER THE ORDER OF APRIL 18, 1958 


I. The Radio Treaty. 


| 
International Radio Regulations, Atlantic City, 1947, TIAS 1901 





CHAPTER II, | 
ARTICLE 5 ! 
"108 § 5. The allocation of frequency bands to the several 
services is shown in the following table: | 
* * * 
: : | : 
:Frequency =: .- Allocation to Services : 
: Band and , 
: (Bandwidth) : Lacie 
Mc/s : World Wide : Regional 





: Region 1 Region 2 : Region 3 


:8500-9000 :  Radio- : 
(1300) :116) navigation: 
: 117) : 

' : 


e ° e ° 7 . e 


Atlantic City Footnotes 
5 x * 


"230 116) The band 9300-9 320 Mc/s is designated for racons. 


"231 117) In the band 8500-9800 Mc/s shipborne radar in 
merchant ships is confined within the band 9 320-9 500 
Mc/s." | 


* * * 








i 
if 


e+ ‘World Wide 
.2 Band : Service 
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FCC Rule, Part 2, as amended April 16, 1958, 23 F.R. 2676. 


a a pg 


Il. 


"2. Amend the appropriate portions of Section 2.104(a)(5), 
in the table of frequency allocations to read as follows 


in columns 5 through 11. 


Region 2 United States Federal Communications Commission 
Band:Service Band:Alloca- Band : Service : Class :Fre- : Nature 





a Mc : Mc Mc : tion Mc : _: of  :quen-:of Serv. 
f : : : |:Station:cy :of 
‘ c : Mc_ :Stations 
yr 2 5 * a 5 * 6 r. @ 1) @ 246 5 
ye 8500-:G, NG 6500- : | 
4° 9000 :(US120) 9000 
9200-°G, NG 9200- ° 
a 9300 {US113B 9300 

9500-:G, NG 9500- : 

9800 :(US 126) 9800 | 

* * | x 






"US 120 


mo 
ww 


"US 113B 


} "US 126 


%, 


ee 
a 


S Footnotes: 


| 
In the band 8750-8850 Mc/s, Government and non-Government airborne 
doppler radars in the aeronautical radionavigation service may be author- 


ized temporarily until moved to a frequency band allocated to the aero- 


nautical radionavigation service, and meanwhile must accept any harmful 
interference that may be experienced from the radiopositioning service. 


Each non-Government land radiopositioning or mobile radiopositioning 
station authorized to operate in the band 3100-3246 Mc, 3266-3300 Mc or 
9200-9300 Mc and holding a valid authorization to so operate as of April 
16, 1958, may continue to operate in that band for the duration of the 


term of its authorization in effect as of that date. Renewals of such 


authorizations, however, shall be contingent upon the condition that each 
such station shall not cause harmful interference to Government services. 


| 
In the band 9750-9850 Mc, Government and non-Gover nment airborne 


doppler radars in the aeronautical radionavigation service may be author- 
ized temporarily until moved to a frequency band allocated to the aero- 
nautical radionavigation service and meanwhile must accept any harmful 


interference that may be experienced from the radiopositioning service. 
(New matter underscored) 
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II. FCC Rule, Part 2, Prior to April 16, 1958, 47 C.F.R. 2.104. 
"$ 2.104 (a) 
(5) The following is the table of frequency allocations. 


* * * ¢ 











World Wide {| Region2 {| United states ederal Communications Commission  ,| 
Band :Service |'Band:Service|’ Band : Alloca-/|! Band : Service : Class :Fre- :Nature 
Mc : : i Mc :tion | Mc : : of :quen-:of Serv. 

: : :Station :cy : of * 

: : : : Mc :Stations ¥ 

zt * 2 7 * @ * © '*1% * wm «= 


8500-: Radiona-: 


8500- : Radiona- Peace: 


9800 :vigation. 


(230, 231) 1 9000- : Radiona- : 
: 79300 :vigation : : : 
1(NG18): : : : 7 
9300- : Radiona-:Racon :9310 :Racon * 
19320 :vigation : : : » 
| 9320- : Radiona-: : : 
| 9500 :vigation 
| (NG18) . 
9500- : Radiona-: : : ‘ 
9800 :vigation : : ; 
Atlantic City Footnotes: “a 
"230 The band 9300-9320 Mc is designated for racons. : 
231 In the band 8500-9800 Mc shipborne radar in merchant "| 


ships is confined within the band 9320-9500 Mc." 


US Footnote: 


"NG 18 Land radiopositioning stations and mobile radiopositioning 
stations, excluding speed measuring devices, may be 
authorized to use frequencies in this band on the condition 
that harmful interference will not be caused to the radio- 


navigation service. . 





§ 2.104 
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"(c) Explanation and instructions regarding use of table. 
(1) Columns 1, 2, 3, and 4 of the table of frequency alloca- 
tions are those stipulated in the Atlantic City Radio Regu- 
lations. (2) In column 6 (above 25 Mc) the letter G means 
Federal Government radio stations, i.e., those belonging to 
and operated by the United States. The symbol NG means 
other than Federal Government radio stations, i.e., those 


whose frequencies are assigned by the Commission." 


7 at FT 


t 
t, 
53 
14 
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: REPLY BRIEF FOR PETITIONERS _ 





PRELIMINARY STATEMENT 


As detailed in petitioners' brief, the Commission's action in this 
2 | case (1) offends against the Constitution of the United States and the Com- 
munications Act by purporting to make frequency allocations in direct 


conflict with an international radio treaty to which the United States is 


a Signatory; (2) contravenes the Congressional injunction in the Com- 





2 


munications Act that the Commission must exercise its own judgment as 
to the public interest of its actions; and (3) disregards the procedural 
_ protections afforded petitioners by the Communications Act and the Ad- 
ministrative Procedure Act by employing unpublished, ex parte proce- 
dures to effect frequency reallocations modifying outstanding radio li- 


censes. 


The consolidated brief filed by the Federal Communications Com- 
mission and the United States* unequivocally acknowledges the Com- 
mission's failure to exercise its independent judgment as to the public 
interest of its action by acceding to OCDM's demands for frequency al- 
locations in direct conflict with the International Radio Regulations. 

(Res. Br., pp. 12-13, 38, 42).7 Faced with this self-indictment, 

the Commission is forced to spin the fanciful theory that both it and the 
President have “the legal power to assign all of the frequencies irrespec- 
tive of the use made of them by the other." (Res. Br., p. 23). In other 
words, the Commission argues that Congress has legislated chaos into 
regulation of the radio spectrum. Building on this notion, the Commis- 
sion attempts to slough off responsibility for its reallocation order by 
claiming, without any support in the record, that the President is re- 
sponsible for the acts complained of, and hence, petitioners have sued 
the wrong person. (Res. Br., pp. 12, 27-29, 30). Unquestionably the 


Commission's argument is novel, but entirely erroneous. 


This endeavor to hide from scrutiny the issues of national signif- 
icance that arise if government agency radio users have uninhibited 
power to demand frequency allocations from the Commission, and to 
preclude citizen access to the frequencies thus withdrawn from the public 


domain, must fail. For as is evident from the text and policy of the 


. Hereafter jointly referred to as Commission. 


: References are to pages of the Respondents’ brief. 
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Communications Act, Congress committed to the Commission the whole 
task of regulation and formulation of policy governing the radio spectrum; 
and any Slighting of that responsibility by the Commission is subject to 
judicial review and correction. Federal Communications Commission 

. Vv. RCA Communications, Inc., 346 U.S. 86, 95 (1953). 
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| SUPPLEMENTAL STATEMENT | 
, OF FACTS | 





The subservience of the Commission to OCDM contrary to law is 


ag i further illuminated by the recent exchange of correspondence between 
e the Commission and OCDM, reproduced as APPENDIX B to the Com- 
pn mission's brief. That documentation reveals, among other things, a 


change in the position of the government agencies on February 12, 1959, 
favoring United States recognition of the 8800 mc band for doppler radio- 
navigation. It also reveals, for the first time, certain facts regarding 
OCDM's prior dealings with the Commission on the sedtioeation matters 
in April and July 1958. Thus, the record, as supplemented by AP- 
w PENDIX B, now discloses the following chronology of events: 
1. On Friday, April 11, 1958, OCDM sent to the Com- 

mission a classified request for certain changes in 

frequency allocations. This request contained the 


exact text of a rule for reallocating the 8800 mc 


band from radionavigation to radiopositioning which 


Poo the Commission published as footnote US 120. 
. (Res. Br., p. B-4). 
. 2. On Wednesday, April 16, 1958, two business i 


later, the Commission, by a bare quorum of four 

Commissioners, ina secret afternoon session 

adopted the Apr il 16th reallocation order requested 

: by OCDM, thereby turning over some 14 bands of 

* » frequencies totalling 2800 mc of the radio spectrum 
to government control. (Res. Br., p. B-5). 


7] 3. Petitions filed with the Commission by some 29 
concerns in opposition to the April 16th order were 
. referred to OCDM, which by secret letter of July 15, 
e 1958, advised the Commission to stand pat. as ie 
Br., p. B-5). 
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4. On February 12, 1959, at a meeting concerned with 
preparation of proposals for the forthcoming Interna- 
tional Radio Conference, government agency repre- 
sentatives, through 2n OCDM spokesman, presented 
a revised proposal of the United States for recogni- 
tion, world-wide, of an airborne doppler allocation 
in the 8800 mc band. This proposal now represents 
the position of the United States before the Interna- 
tional Radio Conference. (Res. Br., p. B-6). 


5. This documentation also reveals a very significant m 
intervening development, i.e., the Federal Aviation 
Agency, which is responsible for civil aviation mat- 
ters, denies the probability of harmful interference 
resulting from shared use of the 8800 mc band by P 
government radiopositioning stations and airborne 
doppler navigation stationS. This finding is based 
upon recent FAA interference studies. (Res. Br., p. 
B-7). 
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ARGUMENT 
\ 


THE RESPONSIBILITY FOR THE CONFLICT OF THE COM- 
MISSION'S REALLOCATION ORDER WITH THE INTERNA- 
TIONAL RADIO REGULATIONS CANNOT BE SHIFTED 


While conceding that its actions must be in accordance with radio 
treaties to which the United States is a signatory, the Commission seeks 
to avoid the impact of that principle by foisting the blame for its real- ° 
location order on the President (Res. Br., pp. 8, 27, 29-30) -- hoping . 
that thereby court review of its orders will be precluded. (Res. Br., 
pp. 12, 29-30). On the basis of this bootstrap operation, the Commis- 
sion concludes that the conflict of its reallocation with the International 
Radio Regulations cannot be challenged. (Res. Br., pp. 29-30). But 
the picture which their brief portrays of what occurred below bears 


slight resemblance to the facts of record: ay 


First, the Court should clearly understand that there is not one 


particle of evidence in this case that the President in any fashion took 
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any action with respect to the Commission's April 16th reallocation order. 
Second, the Office of Civil and Defense Mobilization (OCDM) could not 
have reallocated the frequencies because it is without authority to do so.? 
As the record shows, the only thing OCDM did in this case was to make 
certain representations to the Commission concerning the alleged need 


for the frequencies it wanted. 


Clearly then, neither the President nor OCDM purported to real- 





locate the frequencies and the Commission must accept full responsi- 
bility. Hence, the Commission's assertions of innocence are unsup- 

ported and untenable. They are, moreover, in utter disregard of the 

regulatory duties imposed on the Commission, for Congress has en- 


trusted it, no one else, with the task of regulating the radio Spectrum in 
the public interest. : 

It has long been recognized that ''national regulation is not only 
appropriate but essential to the efficient use of radio." Federal Radio 
Commission v. Nelson Bros. B. & M. Co., 289 U.S. 266, 279 (1933). 
And the pervasiveness of the regulatory scheme established by Congress 
has been frequently observed by the Courts. See, e. ge, National Broad- 
casting Co. v. United States, 319 U.S. 190, 213-214, 217 (1943); Benanti 
v. United States, 355 U.S. 96, 104-106 (1957). Thus, : in Section 1 of 
the Communications Act, Congress carefully established the Commis- 
sion's plenary jurisdiction over radio and wire communications for the 
purpose, among others, of the ‘national defense" and "for the purpose 
of securing a more effective execution of this policy by centralizing 


authority heretofore granted by law to several agencies." 47 U.S.C. 


i 
| 


$151. This legislative declaration was in response to the necessity 


The President has authorized OCDM merely to "assist and advise" him in 
the performance of his functions under Section 305 of the Communications Act. 


Exec. Order No. 10,460, 3 Code Fed. Regs. 947 (Comp. 1949-53) carried 
forward by Exec. Order No. 10, 773, 3 Code Fed. Regs. 62 (Cum. Supp. 1958). 


Compare Exec. Order No. 10, 705, 3 Code Fed. Regs. 63 (Cum. Supp. 1957) 
which delegates to OCDM the President's assignment authority under Section 305 
but "only during the continuance of a war in which the United States is engaged." 
Ibid. : 
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- early acknowledged by Congress that "all power to regulate radio com- 
munication should be centered in one independent body, a radio commis- 
sion, granting it full and complete authority over the entire subject of 
radio." S. Rep. No. 772, 69th Cong., 1st Sess. 3 (1926). 


The absurdity of the Commission's position is manifest. In its 
view, federal regulation of radio was parceled out by Congress so that 
both the Commission and the President have ‘the legal power to assign 
all of the frequencies irrespective of the use made of them by the other." 
(Res. Br., p. 23). The Commission asserts that Section 305 of the 
Communications Act grants to the President a power with respect to 
radio that was exercised in the instant case to effect the frequency real- 
locations. (Res. Br., pp. 29, 38-39). 


Aside from the fact that the record does not support that assertion, 
Section 305 does not grant the authority claimed for it. In material part, 
Section 305 provides that ''Radio stations belonging to and operated by the 
United States shall not be subject to the provisions of sections 301 and 303 
of this title. All such Government Stations shall use such frequencies 
as shall be assigned to each or to each class by the President." (Em- 
phasis added). Only by confusing the two distinct matters of fre- 
quency "allocations" and frequency "assignments" can the Commission 
distort the true meaning of Section 305. Ina less adversary vein, the 
Commission concisely defined those different functions thus, 

“Frequency allocation is a very complex subject. 

There is a difference between frequency ‘assign- 

ment’ and frequency ‘allocation.’ The former 

pertains to assigning a particular frequency for 

use by a particular station, while ‘allocation’ 

refers to the setting up of bands of frequencies 

for the use of the various radio services." 
As delimited by the Commission, frequency "allocation" is the process 
of slicing up the radio spectrum among the various radio services, e.g., 


. FCC, 15th Annual Report 21(1949). 
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broadcasting, radionavigation; and the allocations character of the Com- 
mission's April order is graphically shown by APPENDIX C to peti- 
tioners' brief. Obviously the issue in this case concerns the Commis- 
sion's wholesale reallocation “of bands of frequencies for the use of the 
various radio services" in direct conflict with the International Radio 
Regulations, not the President's authority to assign ''a particular fre- 


aoe, for use by a particular station."' (Cf. Res. Br., pp. 15-16, 18- 
19).° 


The Commission's denial of responsibility for its reallocation 
6g | 





order heightens the error of its contentions. 


II. 


THE COMMISSION CANNOT AVOID ITS STATUTORY /DUTIES 
BY BOWING TO DEMANDS FROM "EXPERT" AGENCIES 


Notwithstanding the regulatory obligations imposed by Congress 
in the Communications Act, the Commission declares that it accepted 
at face value the representations from OCDM because it had to. (Res. 


Br., pp. 12-13, 38, 42). Thus the Commission readily concedes that 


| 
The Commission's remaining theories for exculpating its actions are un- 
availing. The suggestion that the reallocation order is consistent with the In- 
ternational Radio Regulations (Res. Br. pp. 21-22) is unsound because under the 
treaty provisions cited (Res. Br., pp. 33-34), derogations are permitted only 
if interference protection is granted the primary allocation -- in this case radio- 
navigation, not government radiopositioning. (See Pet. Br., pp, 3-5, 14n. 24). 


The Commission's other theory, that treaties have no domestic application 
(Res. Br., pp. 30-33), is equally unsound. E. g., Missouri v. Holland, 252 
U.S. 416, 434 (1920); and see Sections 303 (m)(1)(A) and 303 (n) of the Commu- 
nications Act which require domestic licensee compliance with treaties. 

| 


6 Equally telling, despite feeble disclaimers, is the Commission's partial 


retreat from its reallocations by bowing to OCDM's proposal for 8500-9000 mc 
at the forthcoming International Radio Conference. (Res. Br., pp. 49-54, B-6). 
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its reallocation order is in reality based on determinations made by 
OCDM. (Res. Br., pp. 12-13, 38).’ 


According to the Commission, the expertness of OCDM in defense 
matters dictates that it forego its statutory responsibilities by acceding 
to OCDM's demands whenever it is "asserted that vital national defense 
considerations ma| k] e it mandatory for the Government to use the 
spectrum space at issue."' (Res. Br., p. 42)(Emphasis added). It 
must be carefully noted that the Commission is not saying that realloca- 
tions will be made whenever "'vital national defense considerations make 
it mandatory," but that reallocations will be made whenever it is "'asser- 
ted" by OCDM that reallocations are mandatory. The logic of this view 
would require the Commission to accede to the expert views of other 
government agencies as well, such as the Department of Justice on anti- 
trust matters affecting radio, the ICC on transportation matters affect- 
ing radio, etc. It is, however, unnecessary to debate any question as 
to the expertness of OCDM in defense matters. This issue is entirely 


beside the mark since the Commission, not OCDM, is charged with regula- 
tion of the radio spectrum.°® See pp. 5-6,supra. 


Consequently, the expertness of government agencies participating 
in proceedings before the Commission may undoubtedly be entitled to 


great weight -- for example, a ha he Attorney General's view, though 


‘ The fact that other matters may have been taken "into account” (Res. Br., 
pp. 7, 36, 43) does not detract from the Commission's concession. Similarly, 
the claimed dual aspect of the Commission's order, i.e., an OCDM determina- 
tion asto the reallocation itself and a FCC statement of views as to undetermined 
interference considerations (See Res. Br., pp. 35-36) does not excuse the Com- 
mission's failure to determine independently what reallocations are in the public 
interest. The Commission's "independent" decision to restrict non-government 
access to 8500-9000 mc because of interference considerations is grounded upon 
the Commission's reallocation of that band to the government at OCDM's behest. 
Since the unlawful reallocation must fall, so must the dependent action. 


i Nor can "tacit legislative approval" (Res. Br., p. 38) alter this fact. 
Indeed, the Commission is specifically charged with independent consideration 
of national defense factors. Section 1 of the Communications Act; 47 U.S.C. 
§ 151; and compare Section 214 (b), 47 U.S.C. $214 (b). 
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not dispositive, would, of course, be material and persuas ive evidence 
before the Commission on all issues within his special competence." 
City of Pittsburgh v. Federal Power Commission, 99 App. D.C. 113, 
127; 237 F, 24741, 755 (D.C. Cir. 1956). But in all events, the Com- 
mission must rely on its “own evaluation" and its "independent conclu- 
sion'' as to the public interest -- else the Commission would “abdicate 
what would seem to us one of the primary duties imposed on it by Con- 
gress.“' Federal Communications Commission v. RCA Communica- 
tions, Inc., 346 U.S, 86, 94, 95 (1953). So admonished the Supreme 
Court in reversing a Commission action predicated not on its own judg- 
ment in the public interest but on the Commission's uncritical applica- 
tion of what it deemed to be Congressional policy with respect to consid- 
erations of competition and monopoly in radio. | 
| 

If Congress had intended the Commission to be ousted from its 
regulatory function at the command of OCDM, it surely would have said 
so. Rather, the demands of OCDM are entitled to no greater respect 
than the Congressional policy uncritically applied by the Commission in 
the RCA case. : 


III. 


THE COMMISSION'S FAILURE TO COMPLY WITH ESSEN- 
TIAL PROCEDURAL SAFEGUARDS IS PROPERLY BEFORE 
THIS COURT 


A, Improper Modification Of Outstanding Radio 
Licenses Without Notice Or Public Hearing As 
Required By Section 316 Of The Communica- 
tions Act | 
Totally without merit is the Commission's assertion that the ques- 
tion of the Commission's failure to give notice of its proposed action or 
to afford petitioners a public hearing was not presented to the Commis- 


sion in accordance with Section 405 of the Communications Act. (Res. 


Br., p. 55), The Commission's own quotations from the petitions for 
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reconsideration filed with the Commission demonstrate the fact that it 


was. (Res. Br., p. 55; and see J.A. 48-49, 63). 


Actually, there would be no requirement in this case for com- 
pliance with Section 405 in any event since the Commission announced 
that public proceedings before it would "serve no practical purpose." 
(J,A. 186). It is axiomatic that citizens need not pursue remedies 
which are inadequate, as they must be when an agency of government 
declares that it will not hear objections to its proceedings. Cf. Chicago 
v. Atchison, T. & S. F. Ry. Co., 357 U.S. 77, 89 (1958); Public Util- 
ities Commission of California v. United States, 355 U.S. 534, 539-540 


(1958); City Bank Farmers Trust Co. v. Schnader, 291 U.S. 24, 34 
(1934). 


Finally, the Commission's argument is an attempt to repudiate 
the stipulation of questions presented approved by the Court (See Pet. 
Br., p. (i); Res. Br., p. (i); J.A. 232-234) -- a procedure presumably 
devised by the Court to forestall just such quibbles as to whether a par- 


ticular question was raised below.” 





= The Commission's suggestion (Res. Br., pp. 56-57) that the elimination 
of radionavigation's treaty right of interference free protection and its subjec- 
tion to interference from non-treaty radiopositioning stations does not constitute 
a modification is baseless. See the Commission's own decision in Benton 
Broadcasting Service, 9 Pike & Fischer R.R. 93, 94 (1953); and compare this 
Court's decisions in Gerico Investment Co. v. Federal Communications Com- 
mission, 103 App. D.C. 141, 143; 255 F. 2d 893, 895 (D.C. Cir. 1958); 
Hecksher v. Federal Communications Commission, 102 App. D.C. 350, 351; 
253 F. 2d 872, 873 (D.C. Cir. 1958); and L. B. Wilson, Inc. v. Federal Com- 
munications Commission, 83 App. D.C. 176, 181-184; 170 F. 2d 793, 798-801 
@.C. Cir. 1948). 


Equally baseless is the Commission's intimation (Res. Br., p. 59) that 
petitioners' alternative proposal in their petitions for reconsideration filed with 
the Commission for sharing of the 8500-9000 mc band should be deemed a waiver 
of their rights. Surely petitioners' attempt to salvage as much as they could 
before the Commission cannot be held against them. 








ata 


| 
‘ 


| 


B. Unlawful Employment Of Unpublished Allocation 
Procedures Contrary To Section 3 Of The Ad- 
ministrative Procedure Act | 
| 
Here again the Commission seeks to repudiate the ‘stipulation of 


questions presented (See Pet. Br., p. (i); Res. Br., p. (i); J.A. 232- 
234) by claiming that the issue as to the Commission's employment of 
unpublished procedures in violation of Section 3 of the Administrative 


Procedure Act was not properly raised below. (Res. Br. , Be FO) 


In the alternative the Commission urges that its procedures with 
OCDM (1) are without the scope of Section 3 because they relate to inter- 
agency procedures (Res. Br., pp. 70-71); and (2) are exempted from 
the application of Section 3 because the subject matter with which the 
unpublished procedures are concerned is comprised in part of classified 


| 


or secret information. (Res. Br., pp. 71-72). 


Both arguments are untenable. As to the first point, Section 3, 
a directive which "must be strictly complied with," Hotch v. United 
States, 212 F. 2d 280, 282 (9th Cir. 1954), makes no distinction with 
respect to inter-agency procedures. Rather, it applies across the 
board to all "statements of the general course and method by which its 


functions are channeled and determined, including the nature and re- 


' quirements of all formal or informal procedures available." > U.S.C. 


$1002. This embracive text clearly includes the unpublished rules 

that were followed, e. g., that frequency bands labeled government" 
are removed from Commission jurisdiction and control, ‘except for ad 
hoc assignments cleared with OCDM; that all other frequency. yands in 
the radio spectrum are subject to transfer to "government" upon re- 
quest of OCDM without public notice or hearing; and that for each fre- 
quency band OCDM will determine conclusively whether it will be allo- 
cated exclusively for government users or may be shared by non-govern- 


ment users. | 
| 
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As to the second point, whatever may be the merits of the Com- 
mission's refusal to disclose that portion of the record which consists 
of classified information, it is abundantly clear that the procedures 
followed by the Commission are not a function "requiring secrecy" with- 
in the meaning of Section 3. The Commission has confused the dis- 
closure of content with the publication of procedure. For even ifa 
public hearing need not have been held because of secrecy considerations, 
publication of the procedure followed by the Commission is nevertheless 
essential to the validity of the Commission's action. Cf. Hotch v. 

nited States, supra. 


United states, 


Iv. 


THE RECORD MUST BE AVAILABLE IF MEANINGFUL 
JUDICIAL REVIEW IS TO BE ACCORDED PETITIONERS 


The Commission concludes its brief (pp. 73-77) with a claim of 
privilege designed to frustrate and defeat judicial review of its action -- 
for it asserts the power to withhold from petitioners the record upon 
which it bases its reallocation order in the face of review statutes that 
require this Court to consider the entire record. (See Pet. Br., pp. 6- 
7). It is not surprising therefore that not one case cited by the Com- 
mission authorizes the withholding of documents and information which 
form the basis for administrative action contrary to and in violation of 
the rights of citizens.1° To the contrary, United States v. Reynolds, 

345 U.S. 1(1953), heavily relied on by the Commission, supports peti- 
tioners. There the Supreme Court, in discussing criminal cases where 
the government must produce the privileged material or lose its cause 
of action, clearly recognized the applicability of the same rationale to 


the civil forum where the government is the moving party, as it is here -- 


a8 Section 4(j) of the Communications Act to which the Commission obliquely 


refers for additional support (Res. Br., pp. 3, 75) is inapplicable on its face. 
The Commission is not withholding "publication of records or proceedings." 
47U.S8.C. 8154 (j). 





i 
13 | 
it Sought out the frequencies and got them. 345 U.S. at 12. In other 
words, the government cannot choose to withhold the record and also 


walk away with the frequencies. 


CONCLUSION : 

The Commission's brief wholly fails to meet the pbiints raised by 
petitioners. Instead, the Commission's arguments highlight and attest 
to its failure to discharge the public interest responsibilities established 
by Congress for Commission regulation of the radio spectrum consistent 
with and in furtherance of international treaties affecting radio. If the 
Commission's argument in this case is good law, OCDM could demand 
Commission termination at once of the allocation of Channels 2-13 for 


television. 
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